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Sir: 

Applicant has received an Office Action dated April 29, 2004 (Paper 
No. 16) for the above-identified application which is seen to be erroneous. Specifically, 
the Office Action does not establish how non- elected Claims 25 to 47 are independent or 
distinct from the originally claimed invention, as required by MPEP 821.03 and 37 CFR § 
1.145. Rather, the Office Action merely lists what Claims 25 to 47 are directed to, without 
establishing that the claims are independent or distinct from the originally claimed 
invention. This contravenes 37 CFR § 1.145, which requires such as a factual predicate 
before a constructive election can be imposed: 



" If, after an office action on an application, the applicant presents claims 
directed to an invention distinct fi"om and independent of the invention 
previouslv claimed, the applicant will be required to restrict the claims to 
the invention previously claimed if the amendment is entered, subject to 
reconsideration and review as provided in §§ 1.143 and 1,144" (emphasis 
added). 



Moreover, Applicant respectfully submits that Claims 25 to 47 are not seen 
to b^jnd£pend^^ distinct fi-om the originally claimed invention]) Instead, the language 
of Claims 25 to 47 is seen to be similar to that of the originally claimed invention, although 



it is true that Claims 25 to 47 are indifferent statutory classes>)However, a difference in 



statutory classes, taken alone, is not a sufficient basis to support restriction. 

Applicant's representative attempted to resolve this matter by contacting the 
Examiner. During the telephone conversation, the Examiner indicated that there is no 
requirement for establishing how the non-elected claims are independent or distinct from 
the originally claimed invention. However, this requirement can be found under MPEP 
821.03 and 37 CFR § 1.145, as indicated above. 



current Office Action does not present enough information for how to obtain 
reconsideration of this matter. The only option presented by the current Office Action is 
the cancellation of Claims 25 to 47. 




A new Office Action is warranted to correct this error. In addition, the 
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Accordingly, Applicant respectfully requests a new Office Action which 
clearly sets forth how the non-elected claims are independent or distinct from the originally 
claimed invention, and clearly sets forth how AppHcant can obtain reconsideration of this 
matter. Furthermore, Applicant respectfiilly requests that a new period for reply be set 
commencing with the date a new Office Action is mailed. 

AppUcant's undersigned attorney may be reached in our Costa Mesa, 
Califomia office at (714) 540-8700. All correspondence should continue to be directed to 
our below-listed address. 



Respectfiilly submitted. 
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